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A Short History of Document Drafting
Once upon a time there were no word processors.  Small changes in a standard contract were typically accomplished with white-out and a pen.  Large changes were avoided, as these required re-typing the entire document.  Contracts were kept short in those prelapsarian days, and provisions could not grow terribly complicated.

But simplicity posed a problem for lawyers.  If contracts were short and simple, laymen might have been able to read them on their own – that is, they might not have realized that they needed a lawyer to do the job.  So lawyers invented a secret language that only they could read.  Instead of calling the parties to a contract Bob and Harry, if those were the parties’s names, they referred to a mysterious “Party of the First Part” and “Party of the Second Part.”  They created byzantine new grammatical structures, such as “In the event that the completion of the said Duties shall not have been effected by the Party of the First Part by the occurrence of the aforementioned date and time as set forth herein, the Party of the Second Part shall in all events have the right, but not the obligation, to effect or have effected the termination of this Agreement,” which they could then confidently translate for the puzzled public as “If Bob hasn’t finished the job by Wednesday, Harry can terminate.”  The public, lacking the time to learn this brave new language, chose instead to hire professional translators, also known as lawyers.

Then came the word processor, which allowed the full complexity of human thought to be brought forth faithfully on the page, without any of the limitations formerly wrought by the pen and typewriter.  At the same time, the technology that is the subject matter of the agreements we draft has come to require increasingly finely parsed provisions (ownership of jointly developed intellectual property is much more difficult to provide for than, for example, title to a parcel of land).  As a result, although their antediluvian behavior usually belies the fact, lawyers are now needed to assist with the preparation and interpretation of contracts even in the absence of any gilding of the complexity lily.  In fact, the word processor, fax machine, and e-mail have made swiftness in business so imperative that the lawyer whose penchant for prolixity requires unnecessarily laborious review will disserve her client and put herself at a competitive disadvantage.  Conversely, clients (especially our clients for whom English is a second language) are apt to welcome the efforts of an attorney who can reduce the already apparent complexity of deals, and the time needed to review associated paperwork, by using, to the extent possible, plain English.  So:  as Einstein once said, things should be as simple as possible, but not simpler.

First Skeleton, then Muscle
Let’s start with structure.  You’ve just been told to draft a software development agreement; where do you begin?

You start by thinking of the deal you’re about to commit to paper as a story that you have to tell.  Who are the characters?  What do they want to do?  Why do they want to do it?  When will it happen?  And where?
  There is a chronology to the story you’re about to tell, and good structure will involve following that chronology.

Suppose you were telling a friend about the deal.  How would you describe it?  You’d probably say, “It’s a deal between a company called Company and a developer called Developer (Who).  Company makes personal digital assistants and needs information management software that it can install in the next generation it sells, and Developer has some existing software with the right functionality that it can customize for Company’s needs (Why).  Developer is going to customize its software according to specifications that Company will provide it (What), according to a milestone schedule and acceptance criteria (When and How).  When Company accepts the final deliverable, Company is going to pay Developer a million dollars (How much).”

Without even realizing it, you’ve just outlined the first paragraph of the agreement you’re going to write (the parties), drafted the recitals (why), set forth Developer’s development obligations (What), summarized the acceptance schedule and criteria (When and How), and touched on payment, as well (How much).  If your friend wanted to know more, you’d tell him next about who is going to own this great new software (Ownership of Intellectual Property).  If he were rabidly curious and you were unafraid of boring him into a near death experience, you would probably mention how the parties are obligated to handle confidential information (Confidential Information), what associated promises they’ve made to each other (Representations and Warranties), what they will do if they break those promises (Indemnification), how they envision their development effort ending (Term and Termination), and some general provisions governing their relationship (Miscellaneous).  If at this point your friend is not in a stupor of ennui (he would have to be a transactional lawyer) and you are an inveterate sadist and cocktail party disaster, you might now mention defined terms, and perhaps the name of the story.
  Notice that, instinctively, you told your friend the most deal-specific aspects of this transaction first, gradually moving on to the more generic points that tell you less about what is happening in this particular story.  You should write the contract the same way.

Does this sound obvious?  You would think it is.  Yet I have reviewed contracts that began with representations (“Company is validly incorporated and has taken all necessary steps to enter into this agreement”), with ownership of intellectual property (before even talking about what that intellectual property is likely to consist of), and with termination provisions (unless you’re writing An Occurrence at Owl Creek Bridge, why would you begin a story with its ending?).  The best ever was a development agreement with its provisions arranged in alphabetical order (Acceptance Testing, Confidential Information, Deliverables, Development, etc.).

Badly structured agreements aren’t impossible to understand, they’re just very difficult.  If someone cut up an article from the New York Times and rearranged the paragraphs, you might still be able to make sense of it, but you would have to read it through first, probably more than once.  I doubt that you would enjoy the experience or care to repeat it.  Your client is going to have to read the agreement you write.  Doing the cut and paste job I just described will not endear you to her.

Your job, however, involves more than just structuring the story that the business people have already imagined.  You must also do something that I once heard described as “shadow boxing with the future” – that is, you must anticipate contingencies that your client has not even thought of and plan for those events in the contract.  For the software development agreement discussed above, the players might have decided that Developer will own the custom software that she develops, and license it to Company.  But have the parties thought about what will happen if Company develops its own improvements to the software?  Who would own the improvements?  Would the other party have any rights in the improvements?  What about acceptance – the parties might have agreed that Company may test the custom software to ensure that it meets agreed-upon specifications, but have they thought about what will happen if it does not?  Or perhaps they have thought about what would happen in that event:  Company may terminate the agreement.  But have they thought about what rights Company would have in the non-conforming software (for example, to provide the source code to a third party who could continue the development) after the agreement is so terminated?  Probably they have not.  Your job, then, is not just to tell the story of what will happen, but also to tell the story of what might happen.

Unspeakable Things that Transactional Lawyers Do
·
“in the event that” (Ah, you must mean “if!”)

·
“One (1)” (why are we repeating ourselves?  And why are we capitalizing numbers?)

·
“mutual agreement” (as opposed to the unilateral variety?)

·
“a period of twelve (12) months” (commonly known as a year)

·
“if the buyer shall have purchased” (“if the buyer has purchased”)

·
“Section 6 above/below” (where else would it be?)

·
nominalization (“make an inquiry” just means “inquire;” same for “make a payment,” “carry out research,” “give notice to,” etc.)

·
passive voice (“If this Agreement is not executed by the parties” = “If the parties do not execute this Agreement”)

·
“said” as a synonym for “the” (“the said” therefore being particularly offensive)

And a Few Items that Fall Short of Unspeakable Status, but I Don’t Like Them Anyway
·
“any and all” (pick one or the other depending on context, although often neither is necessary)

·
“shall” (this isn’t the Ten Commandments.  “Will” is fine; in fact, it is grammatically correct and even has the intended effect of expressing will or consent.  If you don’t believe me, see Strunk and White)

·
overuse of “which” (there is a grammatical difference between “that” and “which” – see Strunk & White)

·
use of Latin (almost never called for, although I admit to an embarrassing weakness for mutatis mutandis)
Some Points on Style
Adverbs should be used sparingly.  Because if you say “the Products will strictly comply with the Specifications” in one place, you might be implying that other types of compliance required under your agreement do not have to be strict.  Is this really what you mean?  Which illustrates the more general point of consistency:  beware of unintentionally raising the question of, “If he says it this way here and that way there, is there a different meaning?”  Does “substantially similar” equal “substantially the same?”  “Substantially identical?”  Are “terms and conditions” the same as just “terms?”  Is a “cost” different from an “expense?”  Is “hinder” the same as “impair?”  As “interfere”?  Does “shall” imply the same obligation as “will?”  Does “the Party may” mean the same thing as “the Party will have the right?”  “The party will have the option?”  “The Party will be entitled to?”  (Just stick with “will” for obligations and “may” for rights and you’ll be fine).

When possible, combine provisions that apply to both parties rather than repeating them with the names changed (typical examples include representations and warranty and indemnity provisions).  This eliminates additional verbiage, which would have required review, and reduces the chance that a small, unintended difference in the language of the parallel provisions could be given legal weight (it might even save a tree or two, too – you never know).

Don’t use lots of synonyms just because you think that’s what lawyers do.  Examples of varying egregiousness would include “true and correct,” “keep and maintain,” “books and records,” and “copy or duplicate,” but there are also common, innocent-looking ones that rarely get thought about, such as “terms and conditions” (what’s the difference between a term and a condition, anyway?),
 “sole and exclusive,” “the parties acknowledge and agree that...” (can you agree without acknowledging?).
  In reality, this practice is counterproductive, because, once you start down this path, a court might reasonably assume that you were trying to be exhaustive – and why did you say “breach of its obligations, representations, or covenants,” but not include breach of its warranties?

How does a typical computer virus work?  It replicates itself endlessly, clogging up memory until the computer crashes.  In this sense, lawyers often function like computer viruses – adding words and phrases from previous agreements, but never deleting.  Thus, “all right” becomes “all right and title” becomes “all right, title, and interest;” “void” becomes “null and void” becomes “null and void and without effect” becomes “null and void and without further force or effect.”  Really, can something be void without also being null?  Can I own all the rights to something without also owning the thing’s title?  Other examples of this phenomenon are many, numerous, bountiful, legion, and isn’t this a purposeless and annoying (and potentially dangerous, for the reasons noted above) way to write?

Minor Inconsistencies and Oversights that Give Away a Thoughtless Cut-and-Paste Job
Certain words and phrases get used in just about every document drafted, but in subtly different forms.  When you’re cutting and pasting provisions from other documents, the little differences can make you look amateurish.  Watch out for these.

·
the Agreement v. this Agreement v. this Contract

·
provided (provided, provided, etc.)

·
Section v. Article

·
internal numbering (a, b, c, or i, ii, iii)

·
Party v. party

·
capitalized numbers v. lower case (but you already know that capitalizing numbers is silly)

·
are defined terms underlined or not?

·
The items set forth in the sections on Unspeakable Things that Transactional Lawyers Do; A Few Items that Fall Short of Unspeakable Status, but I Don’t Like Them Anyway; and Some Points on Style are hereby incorporated by reference.

Good Habits
·
Always think in terms of Who, Why, What, When, How.

·
Try to anticipate the source of potential disputes, and draft each provision of your contract with the expectation that every word and punctuation mark in it will be scrutinized, and might be dispositive, should litigation occur.

·
Use headings – not just for primary sections, but for secondary and tertiary, as well (1.1, 1.1(a)).  These function the way a topic sentence does for a prose paragraph, and will force you to think about the contents of the section you’re about to draft.  If you can’t think of an appropriate heading for a section that has already been drafted, it’s a sure sign that the ideas in the section are jumbled.

·
Use defined terms with ruthless consistency or you will create ambiguities and look sloppy, too.

·
Pay particular attention to all-caps or boldfaced provisions, such as warranty disclaimers, and to headers.  Although the UCC requires contrasting type as a way of drawing the reader’s attention to the provision in question, the practice seems to have the opposite effect, and inconsistencies in the boldfaced sections and the headings are therefore often overlooked (except by the client, which is an uncomfortable experience for the drafter).

·
Before sending out the document, look at a hard copy to make sure that there are no orphans or other formatting problems.

·
Always spell check.

·
Check the date at the beginning of the document – has your optimistic choice of October already given way to the reality of November?

A Word About Formatting
The way an agreement is physically set forth on the page matters.  Centering main headings and bifurcating “Article One/Definitions” wastes space (two lines instead of one, and why write out the word “Article” anyway?), requires cleanup of the table of contents, and makes it impossible to use internal paragraph referencing (you’ve spelled out “One,” not used the numeral).

Beginning every heading with the word “Section” instead of just the number of the section is unnecessary; moreover, doing so makes it just a little bit harder to scan down the left margin of the page when you’re looking for a particular section.  Not a big deal, perhaps (although, in a 60 page document, it’s not trivial), but why do it?

The more words you can fit on a page (within reason), the less flipping back and forth is necessary, and the easier it is to review an agreement.  Indenting instead of tabbing is therefore a mistake.  Times is therefore superior to Courier (I think 12 point is pretty much ideal; much smaller than that, and it looks okay in the original, but faxes can become difficult to read).

A Final Word on Style
Most people think of an agreement as something they must construct from nothing, the way a sculptor works with clay.  This analogy is largely correct, but it ignores another, equally important, aspect of drafting:  paring away superfluity and obscurantism.  Most agreements contain a great deal of lawyerly-sounding clap-trap that does nothing but clog the connection that must be made between what the document says and what the reader understands.  In other words, think not only of an artist working with clay, but of a sculptor chipping away at stone, and approach document drafting accordingly.

�  If you said, “with the previous software development agreement I drafted,” you’re right, but how did you draft that one?


�  In the spirit of Max Von Sydow’s character from Three Days of the Condor, you will always also need to ask, “How much?”


�   The defined terms typically are included at the very beginning of an agreement, because the reader needs to know what they are before seeing them subsequently.  As for the name, in this case, you would probably call it “Information Management Software Development Agreement,” not something generic such as “Agreement,” which is as helpful a clue about the contents of a contract as the title “book” would be for a novel.


�  Structure is important for another reason.  If you put a representation in the Definitions section, and then refer later to “breach of any of Buyer’s representations as set forth in Section 10 (Representations and Warranties),” you have inadvertently excluded the misplaced representation from the consequences of that breach.


�  The word “period” is almost never necessary when referring to time:  “a six month period” is just a four-word way of saying “six months.”  “The May timeframe” as a substitute for “May” is also abhorrent.


�  And even if I grant you that there is a difference, the latter is encompassed by the former.


�  In fact, this phrase is almost never necessary, as the recitals typically conclude, with an appropriate drum roll, “The parties hereby agree as follows.”  And if you do choose to repeat that line from the recitals later, you run two risks.  First, you are implying that the parties neither acknowledge nor agree upon the provisions of your agreement that don’t feature this extraneous clause.  Second, you have more verbiage to control, and if the parties acknowledge in one place, but understand and acknowledge somewhere else, and perhaps agree and acknowledge in a third provision, might their legal obligations differ, as well?
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